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Ihe  1973  Yearbook  ot^bGhooi  Law:       ^omubrwv 
A  Survey  of  Recent  School  Law  Decisions 


The  1973  Yearbook  of  School  Law  analyzes  the 
court  decisions  involving  school  operations  that  were 
decided  in  1972.  It  represents  a  complete  history  of 
the  litigation  affecting  schools,  including  higher 
education  for  this  period.  Each  of  the  seven  chapters 
deals  with  a  different  area  of  school  law  and  was 
written  by  a  person  knowledgeable  in  that  field.  The 
major   cases  in  each  chapter  are   summarized   here. 


1.  SCHOOL  DISTRICTS  AND  EDUCATIONAL 
ADMINISTRATION 

Jasper  L.  Cummings,  Jr. 

Almost  every  court  case  concerning  education  in- 
volves a  school  board  or  district  in  some  way.  This 
chapter  examines  those  opinions  that  deal  directly 
with  the  administration  and  operation  of  school  boards 
or  districts.  Probably  the  most  important  cases  re- 
viewed in  this  chapter  are  those  dealing  with  the 
creation  or  merger  of  school  districts  when  it  was 
alleged  that  racial  segregation  was  the  motive  in  the 
proposed  creation  or  merger  or  that  racial  desegre- 
gation can  be  accomplished  only  by  merger.  The 
United  States  Supreme  Court  invalidated  two  attempts 
to  create  separate  school  units,  both  from  the  Fourth 
Circuit.  The  first  involved  the  city  of  Emporia, 
Virginia,  which,  after  a  federal  district  court  had 
ordered  the  county  to  adopt  a  "pairing  plan"  for 
desegregation  for  the  upcoming  school  year,  planned 
to  break  away  from  the  county  school  system  and  to 
operate  independently.  Reversing  the  Fourth  Circuit 
Court  of  Appeals,  the  Supreme  Court  ordered  the 
separation  enjoined.' 

The  second  Supreme  Court  decision  involving  a 
proposed  school  district  merger  arose  not  from  a 
desegregation  suit  but  from  Justice  Department  nego- 


Wright  V.  Council  of  Emporia,  407  U.S.  451  (1972). 


tiations  to  bring  Halifax  County,  North  Carolina,  into 
a  compliance  agreement  for  complete  desegregation. 
The  North  Carolina  General  Assembly  had  authorized 
the  creation  of  a  separate  school  district  for  the  town 
of  Scotland  Neck  in  Halifax  County  if  the  proposed 
district  received  voter  approval.  The  Supreme  Court 
found  that  the  effect  of  this  change  would  be  to  create 
a  city  district,  into  which  many  county  whites  were 
already  transferring  their  children,  that  was  sub- 
stantially more  white  than  the  county  district.  This 
result  would  impede  the  process  of  dismantling  the 
dual  school  system  and  was  therefore  unconstitu- 
tional.^ 

The  issue  of  a  court-ordered  merger  was  involved  in 
the  case  of  Bradley  v.  Richmond  School  Board.'  The 
federal  district  court  in  Richmond  ordered  the  city  of 
Richmond  and  neighboring  Henrico  and  Chesterfield 
counties  to  consolidate  their  school  systems  into  a 
single  district  on  the  basis  that  such  a  merger  was 
the  only  way  to  avoid  a  heavy  Negro  predominance  in 
the  Richmond  schools.  In  the  words  of  the  court,  con- 
solidation was  the  only  way  to  make  desegregation 
work.  The  district  court  also  found  evidence  that 
state  and  local  governments  had  acted  to  keep  the 
city  school  system  more  black  than  the  county 
schools. 

The  Fourth  Circuit  Court  of  Appeals  reversed  the 
district  court,"  finding  no  historical  discrimination  in 
the  establishment  of  the  separate  city  and  county 
school  districts  and  no  joint  efforts  among  the  var- 
ious districts  to  confine  blacks  to  one  area.  The 
United  States  Supreme  Court  affirmed  on  a  4-4  vote.' 

Other  decisions  discussed  in  this  chapter  include 
several    concerning   the   de   facto   power   of   school 


2.  United   States  v.   Scotland  Neck  City  Bd.   of   Educ. 
407  U.S.  484  (1972). 

3.  338  F.  Supp.  67  (E.D.  Va.  1972). 

4.  462  F.2d  1058  (4th  Cir.  1972). 

5.  41  U.S.L.W.  4685  (U.S.  May  21,  1973). 
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boards  that  were  not  legally  empowered  to  function. 
The  decisions  generally  reaffirmed  the  general  prin- 
ciple that  acts  of  a  de  facto  school  district,  so  far  as 
third  parties  and  the  public  are  concerned,  are  as 
valid  as  acts  of  a  de  jure  district. 

The  breadth  of  a  school  board' s  power  was  litigated 
in  several  cases.  In  instances  when  board  action 
seemed  improvident  or  arbitrary,  courts  took  the 
traditional  position  that  school  boards  have  only  the 
authority  granted  by  statute  and  must  act  in  the 
public  interest.  However,  in  such  instances  as  when 
the  authority  of  a  board  to  negotiate  desegregation 
agreements  or  to  bargain  with  employees  was  in- 
volved, courts  went  to  some  lengths  to  uphold  the 
Doard's  authority  to  act. 

Several  cases  discussed  the  relationship  of  the 
school  board  to  other  governmental  bodies.  These 
cases  involved  such  conflicts  as  a  town's  demand 
that  the  school  district  participate  in  a  centralized 
accounting  system,  the  authority  of  a  school  board 
fiscally  dependent  upon  the  city  to  set  teachers'  pay, 
and  the  sharing  by  several  governmental  units  of 
funding  a  program  for  delinquent  children.  Most  of 
these  decisions  were  decided  on  the  basis  of  the 
interpretation  of  state  statutes.  The  number  of 
these  cases,  however,  reflects  the  growing  litigation 
between  different  governmental  units. 


2.  FINANCE 
William  A.  Campbell 


School  finance  has  emerged  as  a  major  area  of 
litigation  in  recent  years.  This  chapter  focuses  on 
two  major  issues  that  have  been  the  subject  of  recent 
United  States  Supreme  Court  decisions.  One  involves 
state  allocation  formulas  for  local  school  districts, 
and  the  second  concerns  support  for  private  schools. 

Wealth   Disparities   Among   Local   Districts.      The 

most  significant  case  decided  in  the  field  of  school 
finance  in  many  years  is  San  Antonio  Independent 
School  District  v.  Rodriguez.''  The  plaintiffs  were 
Mexican-American  parents  and  school  children  who 
contended  that  the  Texas  system  of  financing  public 
elementary  and  secondary  education,  which  is  approx- 
imately 50  per  cent  financed  by  the  local  ad  valorem 
property  tax,  denied  them  equal  protection  of  the 
laws  because  they  were  residents  of  a  relatively 
poor  school  district.  The  federal  district  court  had 
with  the  plaintiffs'   contention  and  had  held 


that  education  is  a  fundamental  constitutional  in- 
terest that  may  not  be  infringed  by  a  state  wealth 
classification.  In  so  holding,  the  district  court 
followed  the  reasoning  of  the  California  Supreme 
Court  in  Serrano  v.  Priest,''  the  first  decision  striking 
down  a  state  system  of  school  finance  on  equal  pro- 
tection grounds. 

The  United  States  Supreme  Court  reversed  the  dis- 
trict court  in  Rodriguez.  In  an  opinion  by  Justice 
Powell,  it  first  stated  that  the  Texas  financing  sys- 
tem, although  leaving  local  school  districts  dependent 
on  widely  disparate  property  tax  bases,  did  not  create 
a  wealth  classification  in  the  way  that  other  classi- 
fications struck  down  as  "suspect"  had  done.  To 
support  this,  the  Court  reasoned  that  the  Texas 
financing  system  discriminated  not  on  the  basis  of 
personal  wealth  but  rather  on  the  basis  of  district 
wealth,  whereas  in  previous  cases  in  which  wealth 
classifications  had  been  declared  invalid,  the  dis- 
crimination had  been  on  the  basis  of  personal  wealth. 
Second,  the  Court  stated  that  the  wealth  discrimin- 
ation complained  of  did  not  cause  an  absolute  de- 
privation of  education,  but  only  diminished  the  quality 
of  the  education  in  some  uncertain  degree.  The 
Court  further  refused  to  accept  the  argument  that 
education  is  a  fundamental  constitutional  interest. 
It  did  not  deny  the  importance  of  education  to  society, 
but  stated  that  social  importance  alone  is  not  enough 
to  elevate  an  interest  to  a  status  requiring  special 
constitutional  protection:  "[There  is  no  right  to 
education]  explicitly  or  implicitly  guaranteed  by  the 
Constitution."  The  Court  thus  declined  to  accept 
the  two  supporting  arguments  that  would  have  required 
that  the  finance  system  be  measured  by  the  more 
exacting  "strict  scrutiny"  test  under  the  equal  pro- 
tection clause;  instead  it  measured  the  system  by  the 
traditional  "rational  relationship"  test.  The  Court 
accepted  the  state's  contentions  that  the  objective 
of  the  classification  was  to  preserve  some  amount  of 
local  control  over  school  financing  and  that  there 
was  a  rational  relationship  between  the  system  and 
the  objective. 

Public  Funds  for  Private  Schools.  The  second 
major  issue  in  finance-the  circumstance  under  which 
and  the  extent  to  which  a  state  may  render  support  to 
private  schools-continued  to  be  the  school  finance 
issue  most  difficult  to  resolve.  Legislatures  continue 
to  display  ingenuity  in  devising  schemes  to  aid 
parochial  schools,  and  individuals  and  groups  of 
citizens  concerned  with  separation  of  church  and 
state  and  other  issues  show  equal  determination  to 
oppose  such  schemes  in  court. 


6.  41  U.S.L.W.  4407  (U.S.  Mar.  21,  1973). 


Cal,  Rptr,  601,  487  P.2d  1241  (1971). 
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The  judicial  decision  with  which  all  legislatures 
and  courts  must  now  contend  is  Lemon  v.  Kurtzman," 
decided  by  the  United  States  Supreme  Court  in  1971. 
The  Court ,  in  striking  down  a  Pennsylvania  program 
for  directly  supporting  secular  education  services  in 
parochial  schools,  established  a  three-part  test  for 
determining  whether  state  financing  programs  that 
directly  or  indirectly  aid  sectarian  educational  in- 
stitutions violate  the  establishment  clause  of  the 
First  Amendment,  applicable  against  the  states 
through  the  Fourteenth  Amendment.  The  three  parts 
of  the  test  are  usually  phrased  as  follows;  (1)  The 
statute  must  have  a  secular  legislative  purpose; 
(2)  its  primary  effect  must  be  one  that  neither  ad- 
vances nor  inhibits  religion;  and  (3)  it  must  not  foster 
an  excessive  entanglement  of  government  with  reli- 
gion. 

In  Wolman  v.  Essex,'  the  United  States  Supreme 
Court  affirmed  without  opinion  a  three-judge  federal 
district  court  decision  that  had  declared  uncon- 
stitutional an  Ohio  statute  providing  for  educational 
grants  to  parents  who  sent  their  children  to  non- 
public schools.  No  restrictions  were  placed  on  the 
use  of  the  grant  money.  The  plaintiff  sought  to  en- 
join the  grant  program  on  the  grounds  that  it  violated 
the  First  Amendment's  establishment  of  religion 
clause. 

The  three-judge  district  court  held  the  statute  un- 
constitutional on  the  basis  that  the  educational  grant 
was  a  subsidy  to  parochial  schools.  Passing  the 
money  through  the  hands  of  parents  on  its  way  to  the 
school  treasuries,  the  court  said,  did  not  remove  the 
constitutional  objections.  Viewed  as  a  subsidy,  the 
Ohio  grant  program  closely  resembles  the  Pennsyl- 
vania aid  program  that  provided  direct  support  for 
secular  educational  services  in  parochial  schools  and 
was  struck  down  by  the  Supreme  Court  in  Lemon  v. 
Kurtz  man. 

A  Pennsylvania  statute  establishing  a  similar  pro- 
gram of  grants  to  parents  was  found  wanting  by  a 
three-judge  federal  district  court  in  Lemon  v.  Sloan. '° 
The  statute  provided  state  reimbursement  to  parents 
for  the  tuition  costs  of  sending  their  children  to 
accredited  private  schools.  The  court  stated  that 
the  Pennsylvania  scheme  failed  the  second  part  of 
the  test  articulated  in  Lemon  v.  Kurtzman;  the 
statute's  primary  effect  was  to  advance  religion.  The 
court  viewed  the  tuition  reimbursement  to  the  parents 
as  a  subsidy  to  the  school,  since  no  restrictions  had 
been  placed  on  their  use,  the  funds  could  be  used  for 


sectarian  purposes.  It  was  sufficient  that  the  pro- 
gram entailed  a  significant  risk  that  the  state  aid 
would  advance  religion;  the  plaintiffs  did  not  need  to 
prove  with  absolute  certainty  that  the  program  had 
that  effect. 

With  tuition  grants  and  reimbursement  plans  de- 
clared invalid  as  methods  of  aiding  parochial  schools, 
another  approach  is  to  give  some  form  of  tax  relief  to 
parents  who  send  their  children  to  private  schools. 
A  New  York  plan  provided  for  a  deduction  from  the 
taxpayer's  adjusted  gross  income,  graduated  in 
amount  according  to  that  income,  for  each  child  in 
private  schools;  the  maximum  deduction  was  81,000 
per  child,  up  to  three  children.  In  Committee  (or 
Public  Instruction  and  Religious  Liberty  v.  Wyquisf," 
the  plan  was  upheld  against  a  challenge  under  the 
establishment  clause.  The  court  found  that  the  tax- 
deduction  scheme  had  a  secular  intent  in  aiding 
parents  who  bear  their  share  of  the  burden  of  sup- 
porting public  schools  but  because  of  religious 
beliefs  or  other  reasons,  send  their  children  to  private 
schools.  It  further  found  that  any  benefit  to  parochial 
schools  was  so  re.note  that  the  plan  could  not  be 
said  to  have  the  effect  of  advancing  religion.  The 
Walz  decision,'^  which  upheld  the  constitutionality  of 
property  tax  exemptions  for  church  property,  was 
relied  on  heavily  for  this  finding.  Finally,  the  Court 
held  that  the  tax-deduction  scheme  did  not  create  a 
risk  of  either  excessive  administrative  or  political 
entanglement  of  government  with  religion.  Again,  the 
Walz  case  was  relied  on. 

The  Nyquist  case  involved  two  other  issues  of 
public  support  for  nonpublic  schools.  The  same 
statute  that  established  the  income  tax  deduction  also 
provided  both  direct  grants  of  funds  for  building 
maintenance  to  nonpublic  schools  located  in  areas 
with  a  high  concentration  of  low-income  families  and 
tuition  grants  to  families  with  an  income  of  less  than 
$5,000  a  year  whose  children  attend  nonpublic 
schools.  Both  of  these  provisions  were  declared  un- 
constitutional as  offensive  to  the  principles  arti- 
culated in  Lemon  v.  Kurtzman. 

Still  another  attempt  to  provide  support  for  private 
schools  was  made  in  New  York  when  the  state 
appropriated  $28,000,000  to  be  disbursed  to  eligible 
private  schools  to  pay,  on  a  per-pupil  basis,  for  the 
state-mandated  testing  of  pupils  and  maintenance  of 
attendance  and  health  records.  The  Supreme  Court 
affirmed  a  three- judge  district  court's  finding  that  the 
plan  represented  a  direct  subsidy  to  parochial  schools 


8.  403  U.S.  602(1971). 

9.  34  L.  Ed.2d  69  (1972). 

10.  346  F.  Supp.  1356  (ED.  Pa.  1972),  affd.  37  L.  Ed.2d 
939  (1973), 
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and  thus  failed  the  Lemon  test.''  In  Hunt  v.  McNair,^' 
however,  the  Supreme  Court  upheld  the  constitution- 
ality of  a  statute  that  provided  for  loans  to  insti- 
tutions of  higher  education,  including  church- related 
schools,  for  capital  financing. 

A  variety  of  other  litigated  issues  in  school  finance 
-bonds,  the  administration  of  funds,  budgeting, 
property  tax  exemption,  and  student  fees-are  also 
analyzed  in  this  chapter  but  cannot  be  reviewed  here 
for  want  of  space.  It  should  be  noted  with  respect  to 
school  finance  in  general,  however,  that  last  year  the 
United  States  Supreme  Court  issued  an  unusually 
large  number  of  decisions  in  this  area.  It  will  be  a 
long  time  before  school  finance  is  again  the  subject 
of  such  close  and  extensive  high  court  examination. 


3.  PUPILS 

Stephen  R.  Goldstein 

Most  of  the  recent  trends  involving  the  legal  rights 
of  pupils  continued  through  1972.  "Student  rights" 
remained  a  major  subject  of  litigation,  though  only  a 
few  new  issues  emerged  in  that  area.  The  courts 
continued  disagreeing  and  reaffirming  their  views  on 
student  expression  in  school  and  on  procedural 
standards  for  student  discipline.  But  1972  saw 
important  new  or  renewed  developments  in  several 
other  areas  of  the  law  concerning  pupils.  These 
included  the  educational  rights  of  those  who  are  or 
are  alleged  to  be  mentally  retarded  or  otherwise 
mentally  handicapped,  the  rights  of  girls,  and  separ- 
ation in  school  and  school  activities  on  the  basis  of 
sex.  This  last  area  focused  primarily  on  extra- 
curricular activities  and  particularly  on  the  rule- 
making power  of  interscholastic  athletic  associations 
and  individual  schools.  If  one  theme  seems  to  run 
through  these  cases  from  many  different  jurisdictions, 
it  is  a  judicial  concern  with  the  exclusion  of  groups- 
e.g.,  the  mentally  retarded,  girls,  and  married  stu- 
dents-from  school  or  school  activities. 

Litigation  involving  the  rights  of  mentally  retarded 
children  was  particularly  heavy.  The  1971  decision 
in  Pennsylvania  Association  for  Retarded  Children  v. 
Commonwealth  of  Pennsylvania,^^  which  enjoined  the 
state  from  denying  equal  educational  opportunity  to 
mentally  retarded  children,  provided  the  impetus  for 
litigation  in  this  area.  In  one  of  the  most  far-reaching 
of  these  decisions,   a  federal  district  court  in   the 

13.  Committee  for  Public  Educ.  and  Religious  Liberty  v. 
Levitt,  342  F,  Supp.  439  (S.D.N. Y.  1972),  afCd,  37  L. 
Ed. 2d  736  (1973). 

14.  258  S.C.  97,  aff'd.  37  L.  Ed.2d  923  (1973). 

15.  334  F.  Supp.  1257  (E.D.  Pa.  1971). 


District  of  Columbia  held  that  the  District  school 
board  had  acted  unconstitutionally  in  not  providing 
those  children  labeled  "exceptional"  (mentally 
retarded,  emotionally  disturbed,  physically  handi- 
capped, hyperactive,  or  with  other  behavior  problems) 
with  publicly  supported  education."'  The  court 
further  held  that  the  Constitution  requires  the  school 
district  to  provide  a  hearing  before  classifying  a 
student  as  mentally  retarded  or  otherwise  exceptional 
when  such  a  classification  has  the  effect  of  trans- 
ferring him  from  a  regular  school  program  into  a 
special  program.  In  its  order,  the  court  required  that 
each  child  termed  mentally  retarded  or  otherwise 
"exceptional"  be  provided  with  a  publicly  supported 
educational  program  suited  to  his  needs,  within  the 
context  of  a  presumption  that  placement  among  the 
alternative  and  appropriate  ancillary  programs  of 
education  available  in  a  regular  public  school  class 
is  preferable  to  placement  in  a  special  class.  The 
court  further  provided  that 

no  child  eligible  for  a  publicly  supported 
education  ...  shall  be  excluded  from  a  regular 
public  school  ...  unless  such  child  is  provided 
(a)  adequate  alternative  educational  services 
suited  to  the  child's  needs,  which  may  include 
special  education  or  tuition  grants,  and  (b)  a 
constitutionally  adequate  prior  hearing  and 
periodic  review  of  the  child's  status,  progress, 
and  the  adequacy  of  any  educational  alter- 
native. 

This  decision  has  created  considerable  controversy. 
It  is  difficult  to  predict  what  its  ultimate  effect  will 
be  and  whether  it  will  be  followed  by  other  courts. 

Probably  the  most  significant  United  States  Supreme 
Court  decision  concerning  the  rights  of  public  school 
students  since  Tinker  was  Wisconsin  v.  Yoder."  It 
involved  Wisconsin's  compulsory  attendance  statute 
and  the  religious  and  conscientious  beliefs  of  Amish 
parents  and  children.  The  Court  held  that  convicting 
the  parents  of  violating  the  compulsory  school  law 
was  an  infringement  on  their  constitutional  right  to 
the  free  exercise  of  their  religion.  In  so  holding,  the 
Court  affirmed  the  general  constitutionality  of  com- 
pulsory school  laws  but  held  that,  for  the  Amish,  the 
compulsory  school  law  must  give  way  to  their  free 
exercise  of  religion. 

The  legality  of  school  authority  in  the  context  of 
student  conduct  remained  a  major  area  of  litigation. 
Most,  but  not  all,  of  the  cases  concerned  student  in- 
school  expression,  particularly  the  distribution  of 
literature  on  school  grounds.  The  major  legal  issue 
concerning  the  distribution  of  literature  was  the 
validity  of  school  regulations  that  prohibit  the  dis- 
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tributioii  of  underground  newspapers  without  prior 
approval  of  school  authorities.  The  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  joined  the 
Second'*  and  Fourth  Circuits"  in  holding  that  a 
requirement  that  students  submit  materials  to  the 
school  administration  before  the  materials  are  dis- 
tributed is  not  per  se  unconstitutional  but,  to  be 
valid,  such  a  requirement  must  state  adequate  stand- 
ards to  guide  administrators  in  determining  whether 
to  allow  distribution;  state  clearly  the  means  by 
which  students  are  to  submit  proposed  materials  to 
the  principal  or  school  administration;  state  a  brief 
and  reasonable  period  of  time  during  which  the 
principal  or  administration  must  make  their  decisions; 
state  clearly  a  reasonable  method  of  appeal  from  a 
decision  not  to  allow  distribution  and  how  the 
appeal  mechanism  operates;  and  state  a  brief  and 
reasonable  time  during  which  the  appeal  must  be 
decided." 

In  the  area  of  school  desegregation,  the  United 
States  Supreme  Court  decided  its  first  school  deseg- 
regation case  involving  a  major  city  outside  the 
South. ^'  The  plaintiffs  sought  to  desegregate  the 
schools  in  Park  Hill,  a  predominantly  nonwhite  area 
in  northwest  Denver,  and  a  federal  district  court 
granted  the  relief,  finding  that  the  school  board  had 
promoted  a  policy  of  deliberate  racial  segregation 
with  respect  to  these  schools  for  almost  a  decade. 
The  plaintiffs  then  expanded  their  suit  and  asked 
that  the  remaining  schools  in  the  Denver  school 
district  be  desegregated.  The  federal  district  court 
held  that  the  deliberate  racial  segregation  in  the 
Park  Hill  schools  did  not  prove  that  the  rest  of  the 
system  was  intentionally  segregated,  but  ordered  the 
school  board  to  provide  substantially  equal  facilities 
in  the  predominantly  nonwhite  core-city  schools  be- 
cause it  found  that  they  were  educationally  inferior 
to  "white"  schools  elsewhere  in  the  district.  The 
Tenth  Circuit  Court  of  Appeals  affirmed  the  district 
court  ruling  as  to  the  Park  Hill  schools,  but  reversed 
the  order  as  to  the  core-city  schools. 

The  Supreme  Court  held  that  the  lower  courts 
applied  the  wrong  legal  standard  in  considering  the 
parents'  contention  that  the  school  board  had  delib- 
erately segregated  the  schools  outside  the  Park  Hill 
area.  It  held  that  if  it  is  found  that  a  deliberate 
policy  of  segregation  was  followed  in  the  Park  Hill 
area,  the  trial  court  would  be  justified  in  finding  that 
a  dual  system  had  been  maintained,  and  the  court 
remanded  the  case  for  a  finding  on  this  issue.     The 
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Court  made  it  clear  that  the  burden  was  on  the  school 
authorities,  despite  their  claims  that  their  "neighbor- 
hood school  policy"  was  racially  neutral,  to  prove 
that  their  actions  with  respect  to  other  schools,  both 
those  predominantly  black  and  those  predominantly 
white,  were  not  intended  to  maintain  segregated 
schools.  If  this  burden  is  not  met,  which  the  summary 
of  the  evidence  in  the  Supreme  Court's  opinion  in- 
dicates is  likely,  the  school  board  automatically 
assumes  an  affirmative  duty  "to  effectuate  a  tran- 
sition to  a  racially  nondiscriminatory  school  system 
...  that  is,  to  eliminate  from  the  public  schools  within 
their  school  system"  all  vestiges  of  state-imposed 
segregation.^^ 

The  Court  also  discussed  de  facto  segregation.  It 
noted  that  the  Denver  case  was  not  one  "where  a 
statutory  dual  school  system  has  ever  existed"  but 
nevertheless  represented  a  de  jure  segregation  be- 
cause  it  involved   a  deliberate   segregation   policy. 

The  Supreme  Court  also  reversed  a  1972  decision 
of  a  three-judge  federal  district  court  that  had  upheld 
the  constitutionality  of  a  program  dating  from  1940 
whereby  Mississippi  lent  state-owned  textbooks  to 
children  who  attended  private  schools  in  the  state, 
including  racially  segregated  private  institutions. 
In  reversing,  the  Supreme  Court  reviewed  cases 
concerning  tuition  grants  or  federal  tax  credits  for 
private  segregated  schools  and  held  that  it  was 
irrelevant  that  the  program  went  back  some  thirty 
years  and  thus  could  not  have  been  a  racially  moti- 
vated attempt  to  prevent  desegregation." 


4.  TEACHERS  AND  SCHOOL  EMPLOYEES 

Harold  H.  Punke 

Teacher-initiated  suits  continued  to  be  a  major 
source  of  school  litigation.  The  subject  of  these 
suits  ranged  across  the  entire  spectrum  of  school 
operations-from  academic  freedom  to  unions.  Most 
of  the  litigation,  however,  centered  around  issues  of 
employment  and  nonrenewal  and  dismissal.  A  few 
of  the  many  cases  decided  are  noted  below. 

Employment.  Questions  of  a  teacher's  eligibility 
to  teach  arose  in  several  contexts.  One  concerned 
New  York's  loyalty  oath,  which  was  challenged  by  a 
teacher  who  was  a  Quaker  on  the  basis  that  the 
requirement  that  she  affirm  her  support  of  the  state 
and  federal  constitutions  violated  her  First  Amend- 
ment rights  of  freedom  of  speech  and  free  exercise 
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of  religion.  A  federal  district  court  re'ectea  ner 
claim."  In  another  New  York  suit,  a  teacher  chal- 
lenged the  requirement  that  she  lead  her  class  in 
reciting  the  pledge  of  allegiance.  The  Second  Circuit 
Court  of  Appeals  held  that  the  teacher's  First  Amend- 
ment rights  were  violated  when  school  officials 
discharged  her  for  merely  standing  silently  at  atten- 
tion during  the  pledge." 

The  standard  that  has  been  accepted  for  determining 
faculty  desegregation  was  set  out  in  the  1970  decision 
of  Singleton  v.  Jackson  Municipal  School  District.^'' 
It  requires  that  employees  be  assigned  so  that  the 
racial  composition  of  the  staff  will  not  indicate  that 
a  particular  school  is  black  or  white  and  the  ratio 
of  black  teachers  to  white  in  each  school  shall  be 
substantially  the  same  as  the  ratio  of  black  students 
to  white  for  that  school.  This  standard  was  applied 
in  several  cases  discussed  in  the  Yearbook,  includ- 
ing a  North  Carolina  case  that  involved  the  Albemarle 
City  Board  of  Education.  In  that  case,  the  Fourth 
Circuit  upheld  the  trial  court's  finding  that  the 
Singleton  standard  was  to  apply  when  the  board 
transferred  a  black  principal  to  another  school  after 
his  school  had  been  closed.  The  school  had  been 
closed  to  comply  with  desegregation  requirements, 
and  the  transferred  principal  was  made  an  assistant 
principal  in  the  school  to  which  he  was  moved.  The 
court  said  the  board  could  not  demote  the  principal 
without  comparing  his  objective  qualifications  with 
those  of  others  in  the  system." 

The  use  of  the  National  Teachers'  Examination  in 
certification  and  in  deciding  retention  or  promotion 
of  teachers  was  challenged  in  several  cases.  The 
Fifth  Circuit  Court  affirmed  a  federal  district  court 
in  Mississippi  that  found  the  NTE  had  been  used  to 
discriminate  against  blacks  in  hiring  and  retaining 
faculty.^*  A  federal  district  court  in  Virginia,  how- 
ever, found  the  NTE  to  be  a  reasonable  criterion  in 
teacher  selection."  Suit  against  the  North  Carolina 
State  Board  of  Education  for  its  use  of  the  NTE  was 
filed  by  the  Justice  Department  this  October.  It 
charges  that  the  Board's  requirement  of  a  minimum 
score  on  the  NTE  in  order  to  obtain   certification 
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discriminates  against  qualified  blacks,  American 
Indians,  and  orientals.  The  suit  alleges  that  the 
test  violates  both  the  Civil  Rights  Act  of  1964  and 
and  equal  protection  clause  of  the  federal  Constitu- 
tion because  the  test  is  "culturally  biased"  against 
these  groups. 

Nonrenewal  and  Dismissal.  The  issue  of  the  rights 
of  a  non tenured  teacher  when  his  contract  is  not 
renewed  was  twice  considered  by  the  United  States 
Supreme  Court  in  1972.  In  Roth  v.  Board  of  Regents'" 
Justice  Potter  Stewart,  who  wrote  the  opinions  in 
both  cases,  stated  that  the  only  question  presented 
to  the  Court  was  whether  Roth,  an  assistant  pro- 
fessor at  Wisconsin  State  University -Oshkosh,  "had 
a  constitutional  right  to  a  statement  of  reasons  and  a 
hearing  on  the  University's  decision  not  to  rehire 
him  for  another  year.  We  hold  that  he  did  not."  The 
Court  said  that  the  requirements  of  procedural  due 
process  (providing  reasons  and  a  hearing)  would  apply 
only  if  the  teacher  had  been  deprived  of  liberty  or 
property.  The  only  interest  Roth  had,  the  Court 
found,  was  '  'an  abstract  concern  in  being  rehired 
...."  He  had  no  property  interest,  nor  was  he  deprived 
of  liberty  that  would  require  the  university  authorities 
to  give  him  reasons  and  a  hearing  when  they  decided 
not  to  renew  his  contract  of  employment.  (Roth  had 
alleged  in  his  original  complaint  that  the  nonrenew- 
al of  his  contract  was  based  on  the  exercise  of  his 
right  to  freedom  of  speech,  but  that  allegation  was 
not  before  the  Supreme  Court.) 

After  deciding  the  narrow  question  before  it,  the 
Court  said,  in  language  that  may  be  more  significant 
than  the  holding,  that  the  college  did  not  make  any 
charge  against  Roth. 

....   that  might  seriously  damage  his  standing 
and  associations  in  his  community.    It  did  not 
base    the    nonrenewal    of   his    contract    on    a 
charge,  for  example,  that  he  had  been  guilty  of 
dishonesty  or  immorality.    Had  it  done  so,  this 
would   be  a   different  case.      For  "[WJhere  a 
person's     good     name,     reputation,     honor     or 
integrity  is  at  stake  because  of  what  the  gov- 
ernment is  doing  to  him,  notice  and  an  oppor- 
tunity to  be  heard  are  essential...."    In  such  a 
case,  due  process  would  accord  an  opportunity 
to  refute  the  charges  before  University  officials. 
In    the    second   case.    Perry   v.    Sindermann,'^    the 
court    found  more    basis  for   a   substantive    right    to 
continued    employment   that    would   therefore   be    the 
basis  for  establishing  the  procedural  rights  of  notice 
and  a  hearing.     The  Court  held  that  lack  of  a  con- 
tractual or  tenure  right  to  re-employment,  taken  alone, 
did  not  defeat  the  teacher's  claim  that  the  nonrenewal 
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of  his  contract  violated  his  free-speech  right  under 
the  First  and  Fourteenth  amendments.  Sindermann,  a 
professor  at  Odessa  Junior  College  in  Texas  and 
president  of  the  Texas  Junior  College  Teachers' 
Association,  had  opposed  the  college's  board  of 
regents  and  criticized  them  publicly  over  the  issue  of 
elevating  the  college  to  four-year  status.  Sindermann 
should  have  been  given  a  hearing  said  the  Court,  to 
determine  whether  the  college's  decision  not  to  renew 
the  contract  was  based  on  his  exercise  of  free 
speech: 

...[His]  lack  of  a  contractual  or  tenure  "right" 
to    re-employment    for    the    1969-70    academic 
year  is  immaterial  to  his  free   speech   claim. 
Indeed,    twice  before,   this  Court  has  specifi- 
cally held  that  the  nonrenewal  of  a  nontenured 
public  school  teacher's  one-year  contract  may 
not  be  predicated  on  his  exercise  of  First  and 
Fourteenth   Amendment   rights   ....      We   affimi 
those  holdings  here. 
The  Court  also  elaborated  on  the  concept  of  the 
"property  interest"  involved  in  the  nonrenewal  of  a 
nontenured    teacher's    contract.      Sindermann's    suit 
alleged  that  although  the  college  where  he  taught  had 
no  formal  tenure  program,   there  was  in  practice  an 
informal  tenure  system  fostered  by  the  college.    The 
Court   held  that  if  the  informal   system   existed,    it 
gave  rise  to  a  legitimate  expectancy  of  re-employment, 
and  Sindeimann  was  entitled  to  continued  employment 
in  the  absence  of  sufficient  cause  and  a  hearing. 

Following  the  Supreme  Court  decisions  in  Roth  and 
Sindermann,  several  courts  have  had  to  consider  the 
rights  of  probationary  teachers  to  notice  and  a  hear- 
ing. The  Fourth  Circuit  Court  of  Appeals  held  that  a 
teacher  who  had  been  empiayed  for  twenty-nine  years 
on  a  year-by-year  basis  had  "the  equivalent  of 
tenure,"  and  had  a  right  to  notice  and  a  hearing  before 
she  could  be  dismissed." 

Dismissal  cases  concerned  a  wide  variety  of  sub- 
jects. They  involved  such  teacher  conduct  as  dis- 
cussion of  controversial  issues,  union  activity,  and 
out-of-class  activity.  They  also  concerned  such 
procedural  rights  of  teachers  in  the  dismissal  process 
as  adequacy  of  notice,  impartiality  of  the  tribunal, 
and  the  exhaustion  of  administrative  remedies. 
Chapter  4  discusses  them  in  detail. 


5.  PROPERTY 

Floyd  G.  Delon 

Chapter  5  reviews  the  status  and  development  of  the 
law  governing  school  property.     The  cases  fall  into 

32.  Johnson  v.  Fraley,  470  F.2d  179  (4th  Cir.  1972). 


two  broad  categories:  (1)  those  dealing  with  the 
acquisition,  management,  and  disposition  of  school 
property;  and  (2)  those  dealing  with  the  construction 
of  school  buildings.  While  many  of  these  decisions 
involved  the  construction  of  specific  state  statutes  or 
the  application  of  recognized  common  law  principles, 
an  increased  number  of  cases  dealt  with  constitutional 
issues  stemming  from  the  school  board's  handling  of 
property  matters  that  affected  student  and  teacher 
rights. 

One  type  of  property-based  litigation  that  is  growing 
concerns  the  relationship  of  the  school  board  with 
other  governmental  units.  Increasingly,  state  legis- 
latures have  expanded  the  authority  of  nonschool  gov- 
ernmental units  to  exercise  control  through  fiscal 
restraints,  zoning  ordinances,  construction  codes,  and 
health  and  safety  regulations.  The  use  of  school 
property  by  nonschool  groups  is  another  area  that  has 
produced  litigation  often  involving  a  constitutional 
issue  of  speech  or  religion.  These  cases  are  dis- 
cussed in  Chapter  5,  except  that  those  concerned 
with  school  use  by  sectarian  groups  are  dealt  with 
in  the  chapter  on  finance. 


6.  TORT  LIABILITY 

James  M.  Lenaghan 

A  few  years  ago,  tort  cases  represented  the  major- 
ity of  legal  actions  involving  schools.  More  recently, 
however,  the  percentage  of  tort  cases  has  declined  as 
student-expulsion  and  teacher-employment  suits  came 
to  the  forefront.  Nevertheless,  in  the  last  two  years 
that  percentage  has  risen.  In  addition  to  typical 
tort  suits,  actions  against  school  administrators  and 
school  board  members  under  Section  1983  of  the 
Civil  Rights  Act  of  1871  have  increased.  Finally, 
new  types  of  action  have  appeared,  concerning  such 
issues  as  the  poor  quality  of  schools  and  the  applica- 
tion of  the  copyright  law  to  librarians  who  photocopy 
material  for  students. 

The  legal  problems  with  suits  brought  against 
school  board  members  and  school  administrators  in 
their  individual  capacity  and  the  types  of  insurance 
to  cover  this  kind  of  liability  were  fully  discussed  in 
the  October  issue  of  this  Bulletin.  But  school  ad- 
ministrators will  also  be  interested  in  the  subjects 
that  are  involved  in  the  new  tort  cases.  One  case 
includes  a  suit  challenging  the  right  of  a  librarian  to 
photocopy  articles  from  books.  Another  is  an  action 
now  pending  in  San  Francisco  that  alleges  fraud  on 
the  part  of  the  school  for  giving  a  high  school  diploma 
to  a  student  who  could  read  and  write  at  only  the 
fifth-grade  level.  A  similar  suit  was  brought  in 
Louisiana  by  a  graduate  from  a  predominantly  black. 
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state- supported  law  school  who  had  failed  the  state 
bar  examination  three  times  in  a  row.  These  types  of 
tort  suits  are  likely  to  become  more  frequent. 


7.  HIGHER    EDUCATION 

L.  W.  Knowles  and  E.  D.  Wedlock,  Jr. 


The  chapter  on  higher  education  is  the  longest  in 
the  Yearbook;  it  discusses  almost  100  cases  and 
cites  many  more.  Some  of  these  cases,  such  as 
Roth  and  Sindermann  in  the  chapter  on  teachers,  have 
already  been  noted  and  that  litigation  will  not  be  sum- 
marized here.  However,  two  United  States  Supreme 
Court  decisions  concerning  the  rights  of  students 
should  be  noted. 

The  first,  Healy  v.  James,"  concerned  the  rights 
of  student  organizations  on  campus,  a  case  in  which 
the  Court  laid  down  several  important  guidelines  for 
recognizing  and  operating  student  organizations.  The 
case  involved  a  challenge  to  the  refusal  by  Central 
Connecticut  State  College  to  recognize  officially 
the  local  chapter  of  Students  for  a  Democratic  Society. 
The  refusal  was  based  on  the  fear  that  the  local  SDS 
would  be  connected  with  the  national  SDS  and  that 
such  a  group  would  advocate  violence  and  disruption. 
In  reversing  the  district  and  circuit  cqurt  decisions, 
the  Supreme  Court  stated  that  a  university  not  only  is 
bound  to  give  equal  treatment  to  all  organizations 
that  apply  for  recognition  and  conform  to  all  school 
rules,  but  also  must  justify  the  denial  if  recognition 
is  withheld.  The  reason  for  shifting  this  burden  of 
proof  is  that  by  denying  the  organization  official 
recognition,  the  adnnnistration  indirectly  interferes 
with  the  student's  First  Amendment  right  of  assoc- 
iation. 

The  second  significant  Supreme  Court  decision, 
Papist!  V.  Board  of  Curators,^'  was  handed  down  last 
March.  It  concerned  the  dismissal  of  a  University 
of  Missouri  student  for  distributing  an  underground 
newspaper  on  campus.  The  paper  contained  a 
caricature  depicting  a  policeman  raping  the  Statute 
of  Liberty  and  the  Goddess  of  Justice,  as  well  as 
the  headline  "Motherfucker  Aquitted."  The  Eighth 
Circuit  Court  of  Appeals  upheld  the  dismissal,  ruling 
that  although  the  material  was  not  legally  obscene 
and  no  disruption  of  academic  activities  had  occurred, 
the  student  had  no  First  Amendment  right  to  distribute 
the  paper,  since  the  school  was  not  compelled  by  the 
Constitution  to  "promote  the  vernacular  of  the  gutter." 


The  United  States  Supreme  Court  reversed  this 
decision,  however,  in  a  per  curium  opinion.  The 
Court  noted  that  its  decisions  in  Tinker  v.  Des 
Moines  Independent  School  District  and  Healy  v. 
James  both  show  that  college  students  have  very 
definite  First  Amendment  rights.  The  university's 
disapproval  of  the  newspaper's  content  did  not  justify 
dismissal  for  distributing  the  newspaper,  since  the 
school  had  shown  neither  danger  of  disruption  nor 
legal  obscenity. 

The  instruction  that  school  administrators  and 
governing  boards  should  draw  from  Healy  and  Papish 
IS  that  the  only  justification  for  restricting  students' 
First  Amendment  freedoms  stems  from  the  legitimate 
state  interest  of  preventing  substantial  interference 
with  or  disruption  of  the  educational  process.  No 
authority  to  regulate  student  conduct  flows  from  the 
possible  conflict  of  student  activities  and  pro- 
testations with  broader  institutional  goals  and  pro- 
grams unless  a  substantial  and  immediate  disruption 
of  the  educational  process  is  threatened. 

Copies  of  the  1973  Yearbook  of  School  Law  can  be 
ordered  for  $7.95  from  NOLPE,  825  Western  Avenue, 
Topeka,  Kansas  66606.  ^^^^^^  ^   ^^^^ 
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ANNOUNCEMENTS 

School  Attorneys'  Conference.  February  8  and 
9  at  the  Institute  of  Government.  This  annual 
conference  will  begin  a  review  of  the  major 
school  law  decisions  of  the  past  year  and  their 
impact  on  your  school  district.  Other  presenta- 
tions will  consider  such  topics  as: 

-  Section  1983  actions  and  the  personal  lia- 
bility of  board  members  and  administrators 
for  violating  a  person's  civil  rights 

-  legal  requirements  on  the  transfer  and 
demotion  of  school  personnel 

-  recent  Attorney  General's  Opinions 

-  pending  legislation  concerning  collective 
bargaining  and  school  budgeting  procedures 

-  procedures  to  codify  board  regulations 

-  legality  of  student  fees. 

School  Board  Members'  Conference.   May  7  and 

8  at  the  Institute  of  Government.     Program  and 
speakers  wiU  be  announced  in  the  next  Bulletin. 


